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Abstract
Background: While previous research has identified how criminalization of HIV non-disclosure can have deleterious
effects on those living with HIV, the perspectives of people who use drugs – a population disproportionately
affected by HIV– should be more meaningfully considered in these discussions.
Methods: Using constant comparative techniques, data from 60 interviews with men and women living with and
without HIV and who use drugs in Vancouver were analyzed to explore their perceptions about Canada’s HIV nondisclosure legal framework.
Results: Participants’ perspectives on the framework involved three themes: understandings of HIV risk; HIV-related
stigma; and their own experiences with HIV. While several participants favored the punitive character of the legal
framework, these arguments were premised on misinformed and stigmatized assumptions regarding HIV.
Conclusions: The paper concludes by discussing the challenges and opportunities for resisting HIV stigma and
misconceptions about HIV within the context of personal accounts that, at times, support criminalization of nondisclosure.
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Background
Within and across many global settings, the non-disclosure
of human immunodeficiency viruses (HIV) during sexual
encounters remains a criminalized act. Specifically, 68
countries in the world, including Canada, criminalize the
“non-disclosure, exposure or transmission” of HIV, while
33 other countries have applied different criminal provisions in similar instances [1]. In 2017, Canada ranked as
having the third largest number of recorded prosecutions
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for alleged HIV non-disclosure globally [1–4]. Within the
Canadian legal framework, HIV non-disclosure can result
in charges of aggravated sexual assault or attempted murder. There have been approximately 184 people who have
faced charges related to non-disclosure between 1989 and
2016 in this country, with the majority occurring since
2004 [5]. The legal framework for prosecuting HIV nondisclosure was first established in the precedent-setting R v.
Cuerrier 1998 decision in which the Supreme Court of
Canada ruled that people living with HIV are legally required to disclose their HIV positive status in cases of “significant risk of serious bodily harm”, regardless of whether
transmission had occurred [6].
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In the early 2010s, the Supreme Court was revisiting
the meaning of “significant risk”, with arguments suggesting this terminology can lead to ambiguity and
therefore contribute to the legal framework being differentially and unevenly applied [7, 8]. Indeed, many
criticisms have arisen in terms of how the legal
framework is unfairly applied, including how charges
tend to be concentrated among racialized people [9,
10] as well as how it is not uniformly applied across
various levels of the judicial system (e.g., across different civil and/or provincial jurisdictions). In a 2012 decision during two cases of appeal (R v. Mabior and R
v. DC), the Supreme Court ruled that individuals living with HIV must disclose their HIV positive status
in sexual situations where “a realistic possibility of
HIV transmission” occurred [11].
Unfortunately, from a medical perspective, the judicial
application of this current legal framework ruling – a
“realistic possibility” of transmission – does not sufficiently or consistently account for the current ‘intervention landscape’ of HIV treatment and prevention [1, 12–
14]. It is now widely accepted that “undetectable viral
loads are untransmittable” (i.e., U=U) [15] – a consensus
that is firmly established, including through data published in 2016 from two large-scale clinical trials (PART
NERS and HPTN-052) [12, 13, 16]. Within some rulings
under the “realistic possibility” framework, people who
are HIV-positive can be protected from criminalization,
but the burden of proof that a “realistic possibility” of
transmission did not occur is high and rests entirely on
the person living with HIV to demonstrate and prove
that they met the standards of risk. Specifically, this
framework has been interpreted by subsequent judicial
rulings to require people living with HIV to be able to
prove that they fulfilled two requirements during sexual
encounters in which they did not disclose their HIV status in order to avoid being convicted: first, that they had
low or suppressed viral loads at the time of the sexual
encounter; and, second, that they also used a condom.
As such, despite the reality that many people living
with HIV have undetectable viral loads and transmission is no longer empirically possible when viral loads
are low, under the current application of the legal
framework, even those who have undetectable viral
loads can be charged with serious criminal offences and
be sentenced to significant time in prison if they cannot
prove that they had an undetectable viral load and that
they used a condom at the time of the encounter in
which disclosure did not occur [14, 17, 18]. In late
2018, the federal government issued new prosecutorial
guidelines to address the “over criminalization” of HIV
non-disclosure however these guidelines are not binding outside the Yukon, Northwest Territories, and
Nunavut [19].
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The Criminalization of HIV

While the legal framework around HIV non-disclosure is
ostensibly deployed to ‘govern’ and prevent HIV transmission, human rights activists and people living with HIV have
drawn attention to the ways this legal framework both fails
to prevent HIV transmission and increases overall harm –
and, that harms are unequally experienced by socially vulnerable and disadvantaged populations. For example, as is
the case with the criminalization of drug use, research has
pointed to the ways the criminalization of non-disclosure
leads to the uneven application of criminal charges among
Indigenous and Black people, as well as among LGBTQ and
poor communities living with HIV [10, 20, 21].
Previous research has also identified how laws and policies that criminalize HIV can serve as structural drivers
of HIV stigmatization [14, 22]. These include, for example, studies that have identified how Canada’s legal
framework may negatively impact trust and confidentiality within patient-clinician encounters, as well as how it
can reduce access to regular testing for those who do
not know their status and affect retention within the
HIV cascade of care for those living with HIV [22, 23].
There have been studies that have focused attention on
the ways legal frameworks increase overall harm for
those living with HIV (e.g., stigma, prejudice) while
doing little to prevent HIV transmission [24, 25]. Others
have also argued that instead of focusing on the shared
responsibility that those living without HIV – including
communities and society more broadly – have in terms
of preventing HIV transmission, the criminalization of
non-disclosure emphasizes individualized notions of responsibility of HIV prevention. This leaves the onus of
HIV prevention left exclusively upon those living with
HIV [21, 26], thereby contradicting decades of public
health HIV prevention messaging.
Everyday understandings about HIV non-disclosure

Amidst concerns about the various effects of the
criminalization of HIV non-disclosure, including the unintended effects of stigma and other corresponding
negative health and social outcomes, in the Canadian
context, surprisingly little is known about how the legal
framework is actually understood, perceived and experienced by individuals in a society ‘governed’ by these
frameworks. There have been a few important studies
regarding the ways in which the criminalization of nondisclosure impacts upon marginalized groups in Canada.
These studies have focused on the ways people living
with HIV from a range of social locations (e.g., people
who use drugs, refugee and immigrant women, cis and
trans women) understand non-disclosure legal frameworks and negotiate it within the context of their own
lives and sexual relationships [27–29]. In a recent article,
Knight et al. [14] explored the impacts of HIV
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criminalization legal frameworks on the perspectives
of and experiences with HIV risk among 85 HIVnegative men and/or men who were unaware of their
serostatus. In that study, the authors identified two
narratives, including narratives of “justification” and
“interrogation” in relation to existing legal frameworks
around HIV criminalization. Within the interrogation
narrative, the authors identified how participants
tended to problematize the acceptability of criminalizing HIV non-disclosure because they felt that the
framework created unjust barriers to HIV testing uptake (for those unaware of their status) and HIV
treatment and care (for those living with HIV).
Within the justification narrative, the authors noted
that HIV literacy was often very low, including references to HIV as a “death sentence”. Those who advanced the justification narrative also tended to
suggest that the legal framework provides both punishment and deterrence, which were perceived to
supersede considerations about barriers to care for
both HIV-positive and -negative individuals.
While examples of research in this area clearly
exist, authors of this article are not aware of any
qualitative studies regarding the perspectives of both
people living with and without HIV who use illicit
drugs on the non-disclosure legal framework in the
Canadian setting. Furthermore, people who inject
drugs have poor access to HIV prevention, treatment,
and care due to the continued criminalization of drug
use and ongoing stigma against people who use drugs
[30, 31]. Of all new HIV diagnoses in BC in 2016,
7.1% occurred among people who inject drugs
(PWID) – despite only comprising approximately 1%
of the population [32]. Given that this population encounters a variety of social and structural barriers to
accessing health care, and are also vulnerable to contracting HIV due to repressive anti-drug policies that
enhance HIV susceptibility and present barriers to
care [33–36], understanding these perspectives is critical to closing health inequities.
While previous research has been helpful in identifying the impacts that HIV non-disclosure legal
frameworks have on people living with HIV (e.g. increased violence and stigma), more information about
how these frameworks influence the experiences and
perspectives of both people living with and without
HIV in the Canadian context are needed. This knowledge gap remains salient for people who use drugs.
Therefore, the objective of this study was to examine
the perspectives of people who use drugs about the
HIV non-disclosure legal framework. To do so, the
insights of 30 men and 30 women living with and
without HIV who use drugs living in Vancouver,
Canada were explored.
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Methods
Study setting

Data collection activities were based in Metro Vancouver
in the province of British Columbia (BC), Canada. The
region’s total population in 2016 was 2,463,431 [37]. In
line with historical trends in BC, men continue to have
higher rates of HIV transmission than women. While
the BC Centre for Disease Control reports that 7.1% of
all new HIV diagnoses in BC occurred among PWID,
this population has also recently experienced declining
rates of the disease (e.g., 66 cases in 2008 compared to
16 cases in 2016), likely reflecting the success of recent
expansion and sustained prevention efforts with this
population [32]. For example, a “seek and treat” pilot
program was launched in Vancouver and Northern BC
in 2010, in order to expand access to HIV testing and
treatment for BC residents [38]. Among PWID, 70.6% of
new diagnoses were among men, and the greatest number of new infections occurred among those between 30
and 59 years of age [39] (94.1%). In BC, Indigenous
people are also disproportionately affected by HIV; in
2015, they comprised 7.9% of new diagnoses in the province, while representing only 5% of the total population.
Indigenous men comprised 4.5% of new diagnoses in the
province among men, while Indigenous women comprised 27% of new diagnoses in the province among
women [39]. Further, Indigenous populations in BC
comprised 13% of opioid-related deaths in the province,
despite making up only 3.4% of the population [40].
Recruitment and data collection

Participants were recruited between February and September of 2017. HIV-negative PWID were recruited
through the Vancouver Injection Drug Users Study
(VIDUS) and HIV-positive PWID were recruited
through the AIDS Care Cohort to Evaluate access to
Survival Services (ACCESS) study. These cohorts require
participants to be 18 years of age or older, provide written informed consent, and have used illicit (ACCESS) or
injection (VIDUS) drugs prior to their enrolment [3, 4].
ACCESS and VIDUS participants have been recruited
through community outreach, and both studies maintain
follow-up rates of ≥85%. At baseline and semi-annual
follow-up visits, participants complete questionnaires administered by a trained interviewer or nurse, and provide
a blood sample for HIV and Hepatitis C virus (HCV)
testing (VIDUS) or ongoing clinical monitoring of HIV
disease progression (ACCESS).
Stratified purposeful sampling [41] was used to deliberately select participants from a variety of backgrounds
and ‘profiles’ (e.g., by gender identity, ethno-cultural
identity) and to identify those who may experience various vulnerabilities (e.g., previous or current injection
drug use) with regards to HIV and HIV non-disclosure
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legal frameworks [42, 43]. It is important to note that the
sampling distribution in terms of ethno-cultural and racial
identity does not match the distribution of the general
population in BC. For instance, while Indigenous people
comprise 5.9% of the population in BC, in the study sample, they represent over half of participants (~ 51.67%)
[37]. Their ‘over-representation’ in the sample likely reflects the co-existing issues of inequality (e.g., poverty, racism, colonization) faced by Indigenous communities in
BC and Canada.
ACCESS and VIDUS frontline research staff
approached individuals who were eligible and met the
sampling framework to participate in qualitative interviews during their semi-annual or other follow-up visits
to the field office. Eligibility criteria included being participants in VIDUS or ACCESS. Participants were
flagged in the cohort database so that when they arrived
at the field office for their visits, they would be
approached by the front desk person and asked if they
were interested in participating in the study. Research
and nursing staff also determined eligibility by tracking
and ‘flagging’ potential interviewees on the main or
nursing questionnaire (i.e., if participants were found to
meet the eligibility requirements through the questions
posed in these questionnaires, they would be approached
to do an interview). Participants were told that there was
a study about the experiences of accessing HIV programs and services for people using drugs. At this point,
prospective participants who expressed interest in participating in the study were referred to a member of the
team who provided them with further information about
the interview, confirmed their eligibility, and invited
those who were eligible to participate in the study subsequent to providing written informed consent. Participants received a CAD$30 honorarium to compensate
them for their participation. Ethics approval was obtained from the University of British Columbia’s Behavioural Research Ethics Board (#H16–00325).
Interviews were conducted within the research offices
in Vancouver’s Downtown Eastside. Interviews lasted 30
to 60 min in duration and were audio-recorded. During
each interview, participants were asked to share what
they knew about the legal framework surrounding HIV
non-disclosure in Canada. All participants were provided
with some additional background information by the
interviewer based on a script provided in the interview
guide. Participants were also asked the opportunity to
ask questions of clarification regarding Canada’s HIV
non-disclosure legal framework. They were then invited
to discuss how their understandings of HIV and HIV
risk might relate to the broader context of Canada’s
current legal framework pertaining to HIV nondisclosure. It is important to point out that while the interviews may have provided an educational component
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for the participants about the HIV non-disclosure legal
framework for those who did not already know about it,
this was not the intention. In order to remain as neutral
as possible, the interview guide provided a script that
was factual in nature regarding the HIV non-disclosure
legal framework. All of the interviewers were experienced in interviewing and used open-ended questions
while avoiding leading questions. See Table 1 for the
questions and probes interviewers used to guide the discussion during interviews.

Analysis

Audio recordings of the interviews were transcribed and
accuracy checked by a third party and subsequently
uploaded to NVivo12. This research is framed within a
modified grounded theory methodology [44]. Co-authors
(of whom one, RK, was involved in the interviewing
process) read and re- read transcripts, employing constant comparative techniques [45, 46] to inductively derive themes relevant to the study. Constant comparative
techniques were appropriate for this study since it was
important for the themes to be directly constituted and
informed by the patterns and contradictions that
emerged from the qualitative data in the interviews. Specifically, the individual transcripts were compared and
contrasted to identify patterns, and shared and divergent
understandings were identified. Next, an open-coding
approach was used in which coding was first organized
into ‘trees’ to group the codes thematically. The emergent thematic codes focused on capturing the micro(e.g., previous experiences), meso- (e.g., interpersonal
relations) and macro (e.g., socio-cultural) factors [47]
that shape participants’ opinions and behaviours related
to the criminalization of HIV non-disclosure, with a
specific focus on how understandings of HIV risk influence each participant’s perspectives regarding the legal
framework.
Consistency of coding (inter-coder reliability) was
assessed by team members and any discrepancies were
discussed and resolved at research team meetings. Discrepancies between codes and coders were resolved
through discussion and raw data was re-visited as
needed during data meetings. Analytic memos were kept
throughout the coding to document the analysis process
as it developed and key decisions, and these were discussed throughout the analysis of the data, writing of
this article, and drafting of this report. “Verification”
strategies were also used to establish rigor in the approach to validate decisions about the analysis, including
the emphasis of responsiveness and openness of all authors to the data in adjusting or revising the codes and
presentation of each thematic to result in a consensusdriven representation of the findings.
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Table 1 Questions and probes on the topic of the criminalization of HIV non-disclosure
PERSPECTIVES ON HIV CRIMINALIZATION
In Canada, we have a law that criminalizes HIV+ individuals who do not disclose their
HIV + status to sexual partners unless they use a condom AND have a ‘low’ viral load.
During this section, I am not asking about what you have done in the past, but
am interested in understanding your opinions on this issue.
Have you come across any information related to this law?

▪ Were you aware of this law?
▪ What do you think about this law?
▪ Where did you hear this information?
▪ Can you tell me about any accounts of HIV nondisclosure that might stand out in your memory?

In Canada HIV non-disclosure has most often been prosecuted as aggravated sexual assault. Aggravated sexual assault carries a sentence of jail time up to a maximum of life
imprisonment and registration on the Sexual Offender Registry. This is one of the most
serious crimes in the Canadian Criminal Code. In Canada, over 150 people have been
prosecuted for HIV non-disclosure to date, even where no transmission has taken place
and where in many cases the risk of transmission was considered to be very small. What
are your initial thoughts on how HIV is treated in Canada in these sorts of
circumstances?

▪ Tell me about your overall thoughts about this law.
▪ How do you think this law influences people living with
HIV?
▪ Do you think that this law is unfair for certain groups of
people?
▪ Do you think everyone is able to disclose their HIV status
when they are going to have sex?

The data analysis was guided by two overarching analytical questions, which were arrived at during the final stages
of organizing data and data analysis: 1) How are participants’ perspectives on the criminalization of HIV nondisclosure shaped by understandings of societal stigma? 2)
How are perspectives about the criminalization of HIV nondisclosure shaped by understandings of HIV and HIV risk
in an era where “Undetectable = Untransmittable”? As this
process unfolded, a final set of codes to identify the broad
themes that emerged across the data set was established. In
doing so, a thematic analysis was conducted with both an
inductive analytic approach to develop initial coding schema
and general themes, as well as deductive approaches in
which findings were used to compare and contrast the existing literature pertaining to the perspectives and experiences
of the non-disclosure legal frameworks [48, 49].
Findings

In total, 60 participants (30 men; 30 women), who
ranged in age from 33 to 73, were recruited to participate in in-depth, semi-structured interviews. Table 2
provides further information on the socio-demographic
characteristics of the sample.
Overview of findings

During the interviews, participants’ perspectives were solicited on the legal framework that criminalizes HIV nondisclosure in Canada. During these discussions, some of
the participants were more familiar than others with the
specifics of the Canadian legal framework. However, almost all of the participants were aware that there could be
legal implications for people living with HIV who do not
disclose their status during sexual encounters. Below, findings in light of three interrelated themes are presented
that emerged from the analysis of how participants discussed their perceptions of and experiences with the
current legal framework as follows: (1) understandings of
HIV risk; (2) stigmatized beliefs about people living with
HIV; and (3) personal experiences with HIV and HIV risk.
Each quotation is preceded by a short description of each

participant’s socio-demographic profile and followed by a
researcher-assigned numeric code.
1) ‘They have no right to play God with your life’:
Understandings of HIV risk and an evolving HIV
intervention ‘landscape’
Table 2 Socio-demographic characteristics of study participants
(n)

(%)

Yes

30

50%

No

30

50%

Living with HIV

Ethnicity
Indigenous/First Nations/Metis

31

~ 51.67%

White

25

~ 41.67%

Black/Caribbean/African

3

5%

Unspecified

1

~ 1.67%

Woman

30

50%

Man

30

50%

30–39

7

~ 11.67%

40–49

24

40%

50–59

21

35%

60–69

5

~ 8.33%

70+

2

~ 3.33%

Unspecified

1

~ 1.67%

4

~ 6.67%

Gender identities

Age

Sexual Orientation
Gay
Straight

46

~ 77%

Two-Spirit

2

~ 3.33%

Bisexual

3

5%

Other

2

~ 3.33%

Unspecified

3

5%

“gender identities” categories are inclusive of both cisgender and
transgender identities

Ng et al. BMC Public Health

(2020) 20:1220

Participants were asked about how the risk of HIV
transmission features within how they think about Canada’s HIV non-disclosure legal framework. As interviewers initiated these discussions, many of the HIVnegative participants told interviewers that they believed
an HIV diagnosis would result in either the rapid decline
of health or even death (e.g., progression to Acquired
immunodeficiency syndrome, i.e., AIDS) and was therefore, in their view, analogous to physical assault or murder. For example, two participants explained:
I mean, you can die from that [HIV]. And if the
other person doesn’t know about it, then it’s like a
murder charge kind of thing, you know what I mean?
(HIV-Negative, Woman, White; 0030)
They didn’t ask you to give them that disease to them.
I think they should all be thrown in jail. (HIV-Negative, Woman, Indigenous/First Nations; 0028)
As interview discussion about HIV risk continued,
participants described how they viewed the act of a
person living with HIV not disclosing their status as
featuring morally questionable behaviour – though
the act of not disclosing was invariably underscored
by concerns about risk of transmission, regardless of
whether or not one is undetectable. For example,
when asked if participants felt the legal frameworks
should still apply to situations in which individuals
had “low to no risk” of transmission, participants’ responses tended to emphasize that concerns about risk
always needed to feature within their assessments of
the legal frameworks:
If they’re undetectable and they still have the virus,
it can still be a risk factor. Yeah, but still they put
the other person at risk without disclosing. They
didn’t care whether they got it or not. They’re only
thinking about their own sexual needs. (HIV-Negative, Man, Indigenous/First Nations; 0012)
I don’t think there’s very much difference. It’s still …
it’s still irresponsible for the person who’s got HIV,
you know … I know if I had it, I would be responsible and tell them, you know. Anybody that’s
around me, like regardless of … what people think of
me, it’s just the responsible thing to do, right?
Because … it’s not something that I would want to
catch. (HIV-Negative, Man, Indigenous/First Nations; 0023)
Respondent: You should be going down for murder,
I feel. You want to fucking fuck with someone’s life,
then you’ve just murdered them. [ … .]
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Interviewer: And you can’t even get it in cases where
– you know how we talked about like undetectable?
Respondent: Yeah.
Interviewer: So even if it’s really low to no risk?
Respondent: Well, still, though. You didn’t tell them!
They have no right to play God with your life. (HIVNegative, Woman, Indigenous/First Nations; 0011)
During these discussions, interviewers were frequently
struck with how participants – particularly those not living with HIV – tended to express support for HIV nondisclosure legal frameworks based on misguided understandings of HIV ‘risk’ in the context of highly effective
and available treatment in British Columbia.
Among those living with HIV, a very different understanding of HIV risk tended to emerge. For example,
most participants living with HIV described that they
were aware that when viral loads are undetectable, transmission is not possible. Nevertheless, some of those living with HIV continued to emphasize that they felt
disclosing their HIV status to sex partners was something that one ought to do, regardless of the risks involved. These participants described that they wanted to
disclose to partners so they could align more closely
with virtues they valued, including honesty and compassion – something they described as being particularly
important when a current or prospective romantic and/
or sex partner was involved.
Among some participants living with HIV, however,
significant misconceptions about HIV risk continued to
emerge in the interviews, particularly during discussions
about how one can be charged and sentenced to long
terms in prison for not disclosing, including in situations
in which an individual has a suppressed viral load but
did not use a condom:
Well, I think it’s imperative that people know [even
in cases where transmission is low], because you
know, whether you’re going to get lucky that night,
it’s their livelihood [health]. So, I mean, you change
their lives if you … and you should respect that, because you know what happened to you, yourself,
right? (HIV-Positive, Man, White; 0033)

They should get a lot more than that.... you’re giving
somebody life, ruin somebody’s life. (HIV-Positive,
Woman, White; 0049).
Well, I think it’s [being charged with aggravated sexual assault for not disclosing when undetectable] a
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good idea, because you’re basically playing with
somebody else’s life. Because it’s a life. You have this
disease for life, you know. (HIV-Positive, Woman,
Indigenous/First Nations; 0045)
Participants’ perspectives about HIV risk and the legal
frameworks tended to largely stem from a ‘pre-Antiretroviral’ era that disavowed the current realities of the
intervention ‘landscape’. As such, these perspectives
were frequently underpinned by a misguided premise
that there is always risk for transmission, including when
individuals with HIV have low viral loads (less than 200
copies per milliliter of blood), which is not consistent
with current understandings.
2) ‘They’re too ashamed of telling anybody’: Stigma
and HIV non-disclosure
At times, including when participants referred to how
one’s life would be “ruined” or “played with” for those
who acquire HIV, interviewers were left wondering how
participants’ concerns relate to the health and/or social
consequences of HIV acquisition. To better understand
these perspectives, participants were asked about how
HIV disclosures occur in “real world” settings. Almost
all of the participants described how one’s HIV-positive
status could make it too difficult to disclose within sexual encounters, and this was invariably based on the social implications (e.g., rejection) one may experience as a
result of disclosing. For example, participants frequently
described how the fear of sexual or social rejection could
present real-world barriers for people living with HIV
from being able to disclose their status to sex partners:
I think with HIV, when you factor in that social
stigma, like why should someone have to say like,
‘Oh, I’m HIV-positive,’ on the chance that person’s
going to react really negatively or harshly?” (HIVNegative, Woman, White; 0021)
I don’t think a lot of them do [disclose] because
they’re afraid, you know. Like they’re afraid that they
might lose their partners or whatnot. (HIV-Positive,
Man, Indigenous/First Nations; 0043)
As such, a subset of participants began to interrogate
how one’s ‘decision’ not to disclose their HIV-positive
status was deeply linked to features of social context that
stigmatize HIV. Within these discussions, interviewers
were often struck with how calls for ‘personal responsibility’ and the need to disclose ran counter to participants’ understandings and concerns about the profound
stigma that actively limits – or, in many cases, prevents
– the ability to disclose. For example, one participant
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described how, despite emphasizing that feelings of
shame and fears of social repercussions represent critical
barriers to disclosure, she felt those living with HIV
should nevertheless be ‘responsible’ and disclose their
status:
One of the ways that it’s [HIV] contracted a lot, because they’re [people living with HIV] too ashamed
of telling anybody that they’re positive and not being
responsible enough to say, “Hey, I’m HIV positive.
Maybe we should … take some responsible steps”,
you know. (HIV-Negative, Woman, White; 005)
Despite the widespread acknowledgement among participants that stigma limited how disclosure can occur, it
became clear that many of the participants felt that negotiations about safer sex were, in ‘practice’, almost entirely the responsibility of individuals living with HIV.
Within these discussions, some participants emphasized
that concerns about stigmatization needed to be reconciled alongside the values they placed both on the autonomy and privacy of people living with HIV and the value
they placed on protecting the health of ‘self’ and ‘others’.
Nevertheless, as these discussions unfolded, participants
tended not to describe how those living without HIV
may also have responsibilities around safer sex practices,
instead often returning to the need to compel those living with HIV to disclose their HIV status via mandatory
and coercive enforcement mechanisms, i.e., legal frameworks. Here, participants tended to suggest that concerns about autonomy or privacy for people living with
HIV – concerns all participants emphasized needed to
be taken seriously – should be overruled in order to protect the health and well-being of those not living with
HIV. One participant not living with HIV described the
complexities involved in navigating between personal autonomy and the health and wellbeing of the broader
community:
I feel like the ability to choose when [someone is going] to disclose is important, and stigmatized facts
about themselves and medical history is very important to protect. But also, that those kinds of considerations of autonomy and privacy stop being personal
when they start affecting other people. And it’s just
when and where it switches from the one to the
other. (HIV-Negative, Woman, White; 0021)
Some of the participants living with HIV described how
the stigma associated with HIV reinforced how they interacted with sex partners, with many describing how the
fear of both being criminally charged and socially and/or
romantically rejected shaped situations that made them
feel unsafe. One participant living with HIV described
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how past experiences of rejection from romantic partners
resulted in him deciding to disclose his HIV status at the
beginning of a romantic relationship in order to prevent
future feelings of heartbreak should he become attached
and then rejected again:
When you like someone that much you’re gonna say
“Oh, oh my God, I’ll lose them if I say I’m positive,
I’ll probably lose them, right.” But if you tell them in
the beginning at least it hurt less cause you’re not attached with the person yet. (HIV-Positive, Man,
White; 0048)
While all of the participants in the study felt HIV stigma
represented a key barrier to those who are tasked with
disclosing their HIV-positive status, two participants living with HIV argued that HIV stigma ‘no longer mattered’ to them, partially due to the evolving social
context surrounding HIV. For example, two participants
described:
I’m pretty confident in who I am, right? So it doesn’t
bother me what people think, so I tell people that I
have HIV like pretty well right away... And the lifestyle I live, HIV is … it’s so common right? It’s got no
stigma attached to it at all, right? You know? (HIVPositive, Man, White; 0034)
Well, you know, before it [HIV stigma] might have
been more of a problem, right? But nowadays, I don’t
think it is, you know, because the education is more
there. People were ashamed back then, even when I
first got it. But now it’s, you know, it’s so open, you
know. Like the HIV is so open now, you know. It’s
not a shameful thing. (HIV-Positive, Woman, Indigenous/First Nations; 0045)
Despite emphasizing that the negative effects of HIV
stigma were from a previous era, these participants
nevertheless expressed support for the legal frameworks
that criminalize HIV non-disclosure. For these participants, a dissonance began to emerge in which the ‘progress’ made with regards to HIV treatment was
undermined by the extent to which they continued to
view HIV as an ‘exceptional’ infectious disease that, as a
result, required a legal framework to ‘govern’ HIV risk
and transmission. These discussions were often highly
personal and revealed important histories about how
those living with HIV connected their previous experiences with HIV and HIV risk to their understandings of
the HIV non-disclosure legal frameworks. As such, as
the interviews progressed, the stories of those living with
HIV continued to emerge and inform their perceptions
about the HIV non-disclosure legal framework.
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3) ‘That’s what happened to me’: Personal experiences
with HIV and HIV risk
A number of participants expressed varying degrees of
support for the criminalization of HIV non-disclosure
based both on their own personal experiences with HIV,
as well as based on stories about HIV non-disclosure circulating among their peers and via the media. As participants provided examples that they had heard about, they
tended not to know the individuals involved in the stories directly. Nevertheless, participants described how
these situations featured purported acts of nondisclosure that were committed with the clear intention
of a person living with HIV to purposefully harm, i.e., infect, others by exposing them to HIV:
I heard of a couple of other girls down here that were
going out and having sex with men, and they knew
they had HIV and they intentionally... I think they’re
still out there somewhere. And were spreading it,
and they should be put down [euthanized] … That’s
a serial killer. [Mm-hmm] a serial killer. And yeah,
those people should be extinguished. (HIV-Negative,
Man, Indigenous/First Nations; 0025)
You know, there was one guy that went around … . I
don’t know if it was in the States or in Canada, but
– I think it was in Canada, but he exposed, what, 30
girls, or so? And oh, man, it was crazy. Fuck, he just
went out, and he knew he had it. And they were
after him, a manhunt on him. And they finally got
him. (HIV-Negative, Man, White; 0026)
As such, participants tended to buttress a ‘procriminalization’ stance on HIV non-disclosure based on
somewhat sensationalized accounts and stories. For example, as participants reflected on the stories they had
heard about, some tended to construct narratives that
featured people living with HIV as inherently ‘bad’ and
‘to be feared’ because they could easily and without
warning choose to purposefully transmit the virus. While
this concern tended to be put forth by those living without HIV, several of those living with HIV reflected on
how these perceptions of the reprehensible ‘other’ ran
up against their own experiences and observations of
others living with HIV:
I think the law should be you should have to be open
no matter what. [ … ] If somebody wants to give you
HIV they can give you HIV and you’re not gonna do
nothing about it. They want to stab you with a rig
full of their blood what can you do? It’s a pretty easy
way to transmit it. But, like in social living as opposed to all these other transmittable diseases like
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other STDs right, it of course is a very low risk with
HIV now. But people actually people know that now
and they’re being high risk because of that and that
worries me too. (HIV-Positive, Man, White; 0056)
Many of the participants reflected on how they felt they
likely acquired HIV from a partner who did not disclose
their positive status, though all of the participants reported that they were unsure and unaware of the specific
encounter that may have resulted in their own acquisition of HIV – experiences that occurred up to 20 years
previously. A sub-set of the participants living with HIV
described how they would have liked their previous sexual partners to have disclosed their HIV-positive status
because they could have either declined to have sex or
used precautions (e.g., condoms). For example, one participant reflected on how her own experience acquiring
HIV features within how she thinks about HIV risk and
the application of the legal framework surrounding HIV
non-disclosure:
Where no transmission takes place, it’s kind of a little harsh. But it depends on the situation. They still
… whether transmission took place or not, you still
didn’t tell them. You took their choice away … . And
that’s not right in my mind. It’s really not right. Like,
if I’m ever intimate with anybody, I tell them right
away. I’ve got HIV. Now you deal with it. It’s your
choice. It’s in your court. Because, like I said, I was
perturbed when nobody told me. (HIV-Positive,
Woman, undisclosed ethnicity; 0038)
As the interviews came to an end, some participants living with HIV pointed out a conundrum or dilemma of
sorts, which functions as a catch-22, that they had identified based on their own experiences living with HIV.
Specifically, these participants identified how the legal
framework in Canada is implicated in increasing HIV
stigmatization broadly and, as a result and at the same
time, (re) produces a set of social conditions that makes
disclosure extremely difficult and unsafe (e.g., due to
fears of violence). As such, several participants pointed
out how they felt the law itself is inherently paradoxical
and counterproductive, particularly within the pursuit of
“governing” HIV disclosure. For example, one participant living with HIV described how the criminalization
of HIV non-disclosure is, in itself, a stigmatizing act.
Here, the participant described how the law seems to be
premised on concerns that those living with HIV would
purposefully transmit concurrently frames people living
with HIV as being inherently ‘bad’ people:
I think [the legal framework] makes people with
HIV look really bad. Like, you know, it makes them
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look like they don’t give a shit about nothing. Like I
wouldn’t want to hurt somebody. I don’t know why
people would want to hurt somebody. I don’t even
know how people do it. I mean, like if I would have
known that, that person could have got charged, you
know, like that I slept with that time. Like I mean, I
probably would have like. I probably would have
said, “No, don’t charge him.” I mean, that would be
crazy. (HIV-Positive, Man, Indigenous/First Nations;
0044)

Discussion
The findings reveal several important insights with
regards to PWUD’s perspectives and experiences regarding legal frameworks surrounding HIV non-disclosure in
Canada. First, participants tended to characterize the
benefits of the legal framework with regards to misinformed understandings of HIV risk, as well as based on
stigmatized beliefs about people living with HIV. As
such, participants who described favoring the legal
framework tended to premise their rationale based on
misinformed and stigmatized assumptions about HIV
and HIV risk. Others described how their own personal
experiences with HIV and HIV non-disclosure informed
how they thought about the legal framework, including
how they either justified or interrogated the legal
framework.
Many of the participants in the study described how
they felt the legal frameworks could serve an important
role in compelling those living with HIV to disclose their
status with sexual partners. Within these examples, several participants described how they felt the interests of
those living without HIV may need to ‘supersede’ the interests of those living with HIV (e.g., privacy, safety).
While a few participants living with HIV understood
that “Undetectable = Untransmittable”, they nevertheless
tended to express support about the need to disclose
one’s HIV status, frequently suggesting that the legal
frameworks should be founded on the need to uphold
and govern a set of social conditions in which those living with HIV could do no harm to others. As the interviews progressed, interviewers were frequently struck
with how concerns about ‘doing no harm’ ran parallel to
the very reasons and justifications participants living
with HIV used in their conscientious efforts to avoid
transmitting the virus.
While relational values are important to consider, in
light of a criminalization legal framework that presumes
that the sexual behaviours of people living with HIV
need “governing”, it is important to further unpack the
drivers of this perceived responsibility to disclose even
when transmission is deemed “impossible”. HIV exceptionalism is an important lens in understanding why
some study participants who live with HIV may have felt

Ng et al. BMC Public Health

(2020) 20:1220

compelled to disclose their status – particularly among a
sample of people who have likely viewed and experienced
HIV and HIV risk through an ‘exceptionalist’ lens, including during critical periods of their life course (e.g., HIV acquisition events; experiences living in a neighbourhood
with very high HIV prevalence). Originally coined in 1991,
HIV exceptionalism refers to the idea that HIV requires a
response above and beyond “normal” public health interventions and should be treated differently in policy and law
compared to other diseases, including those that are sexually transmitted and/or lethal [50, 51]. HIV exceptionalism
continues to be reinforced by the criminalization of HIV
non-disclosure and may partially explain participants’ perceived duty to disclose their seropositive status regardless
of transmission risk. It is perhaps less likely that participants would have perceived the same level of duty to disclose other health conditions (e.g., Human Papillomavirus,
Hepatitis C) to their sexual partners, illustrating the weight
that HIV exceptionalism continues to carry in relation to
other diseases, despite the immense progress that has been
made with regard to medical treatments and prophylactics.
Similar to previous research a few of the authors of
this article have conducted with other populations (e.g.,
young men) [14], participants in the current study
tended to rationalize their support for the legal framework based on both misinformed assumptions and stigmatized beliefs about HIV that do not account for the
current HIV intervention landscape. Unlike previous research undertaken by the authors, however, participants
in the current study seemed less likely to emphasize the
evolving intervention landscape (e.g., “U=U”) in their accounts, even after participants were asked about how
undetectable/untransmittable viral loads ought to feature
in considerations about the legal framework. As such,
justifications of the highly criminalized legal framework
tended to suggest that it would be effective at controlling
HIV transmission, with little to no concern about effective treatment or prevention strategies. Furthermore, several participants advanced support for the framework
based on media depictions of highly sensationalized accounts of HIV non-disclosure. Yet, several participants
living with HIV also provided support for the framework
based on their own personal experiences and the belief
that, had the legal framework existed when they were infected with HIV in previous decades (i.e., prior to 1989),
they would never have contracted the virus. Indeed,
these arguments tended to assume that the overall effect
of the legal framework would be effectively protective of
public health, a claim that runs counter to the growing
body of evidence that indicates that criminalization of
HIV non-disclosure increases overall harm. As such,
these findings underscore the extent to which the legal
framework both reflects and contributes to widespread
misunderstandings and stigmatized beliefs about HIV.
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Hopefully, future changes to the HIV non-disclosure
legal framework (e.g., provincial and federal prosecutorial guidelines, potential legislative reforms) will be advanced to both reflect the scientific consensus of HIV
treatment and prevention [1], while also providing opportunities to address stigmatizing beliefs and misinformed assumptions about HIV. Fortunately, since
empirical social scientific research was last conducted
examining the perspectives of people navigating HIV
risk in the context of the legal framework in their everyday lives [14], the Government of Canada has made new
changes to directives and guidelines around prosecuting
cases of HIV non-disclosure [19]. The new directives
state that the federal government will no longer be prosecuting people living with HIV who have maintained a
suppressed viral load. Though the new guidelines only
apply to the Northwest Territories, Nunavut, and Yukon
– territories in which judicial policy falls under federal
jurisdiction – it is widely hoped that the provinces will
follow suit with similar prosecutorial guidelines [19]. Recently, BC also made revisions to its own prosecutorial
guidelines regarding non-disclosure, with the Crown
Counsel being instructed to carefully balance the interests of the general public and the individual and sexual
autonomy of victims while also ensuring that persons
living with HIV are not subject to criminalization or
stigmatization solely based on their illness [52]. While
many advocates view these guidelines as an improvement from the current legal framework, many also
believe it does not go far enough due to the fact that
it does not clearly rule out the possibility of prosecuting those who have used a condom but do not have
a suppressed viral load [53]. Nevertheless, it is hopeful that these new prosecutorial guidelines may have
some effect in reducing HIV-related stigma, in
addition to drawing attention to the ways individuals
with HIV can achieve suppressed – and therefore
untransmittable – viral loads.
Despite years of effective treatment therapies and educational efforts [54, 55], the findings underscore the extent to which HIV-related stigma continues to persist
and undermine discourses of justice as well as public
health objectives. Just as some of those living with HIV
identified within their own narratives, it is extremely
concerning that the criminalization of HIV nondisclosure is actively exacerbating stigma and perpetuating discriminatory attitudes and norms towards people
living with HIV [23, 56] – including some of those that
were identified in the current study. Nevertheless, HIV
criminalization is only a partial explanation for the presence of HIV-related stigma in participant descriptions.
The continued stigma towards people living with HIV
suggests that the fear and anxieties produced through
public discourse during the height of the HIV epidemic
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in the 1980s and 90s [57, 58] remains deeply entrenched
in public consciousness and memory to this day. Further, since marginalized populations are overrepresented
among those living with HIV, it is also reasonable to
infer that HIV-related stigma serves partly as a proxy for
societal attitudes towards these communities.
Despite positive changes to prosecutorial guidelines issued by the federal government, important questions
around equity and justice still remain given that the HIV
criminalization legal framework continues to apply to
those with detectable viral loads. Baylis et al. argue that
the greatest “burdens of pandemic” are often shouldered
by the poorest and the most socially marginalized communities which, in itself, generates ethical issues [59].
The study population represents people who use drugs, a
group among those disproportionately affected by HIV.
The criminalization of drugs has reinforced the
marginalization of people who use drugs, particularly
those who are poor and racialized, while also discouraging
them from accessing harm reduction and other health
care services. Repressive anti-drug policies and practices
have increased vulnerability to HIV among people who
use drugs and discouraged their engagement in the HIV
care continuum [36]. Studies continue to find that people
living with HIV who use drugs are less likely to receive
antiretroviral therapy [60]. Further, they are less likely to
have suppressed viral loads while on treatment than other
populations [61, 62]. By extension, while the
criminalization of non-disclosure – in its ostensible attempt to protect ‘public health’ – has already been shown
to be unfairly and selectively applied to poor, Indigenous,
and Black communities [10, 20], it is highly concerning
that any application of this framework will continue to
disproportionately impact PWUD, thereby serving as a
significant structural driver of inequity.
The three themes identified in this study point to the
need for public health campaigns and programs to increase stigma reduction efforts and education about “U=
U”. Reducing stigma could also entail correcting widely
held assumptions about the disease by educating health
care providers and the general public about the advances
in biomedical technologies that have allowed many
people living with HIV to achieve and sustain undetectable viral loads. Anti-stigma messages could also
emphasize the significant role of socio-structural vulnerabilities that influence disease acquisition and transmission (e.g., poverty, housing insecurity, lack of access to
harm reduction services, drug prohibition) instead of focusing on individual solutions and blame. Future public
health campaigns and programs should be mindful of
creating universal messaging that aims to reduce stigma
for all people living with HIV to avoid reinforcement of
stigma against those who have not achieved viral
suppression.

Page 11 of 13

To the knowledge of the authors, this is the first qualitative study to explore the perspectives of both people
living with and without HIV who use illicit drugs on the
criminalization of HIV non-disclosure in Canada. While
the participant sample may be limited because it mostly
represents the perspectives of people living within a
small geographical area of the country and living in poverty, this study offers in-depth insights into the ways in
which broader policies, structures, and norms shape attitudes and perceptions about the HIV legal framework
among a population underrepresented in literature.
Nevertheless, the participants in this study included a diverse group from other social categories such as gender,
ethnicity, and sero-status. Despite this, this study is subject to several important limitations. The potential amplification of response biases (e.g., social desirability bias)
may have also influenced the sorts of responses participants felt appropriate in the context of an interview. Previous research has shown that HIV-related stigma is
often compounded by other mutually constituting stigmas based on sexuality, gender, race, class, drug use and
employment in sex work – something authors were unable to further explore given limitations with the current
study design. Future research should seek to explore
these co-occurring stigmas with an intersectional lens in
order to further identify complex barriers that hinder access to justice for people living with HIV. Furthermore,
the scope of the findings may have been impacted by
the sociodemographic features of the participant sample (e.g., age, sexual identity, and behaviour). While
gay, bisexual, and men who have sex with men
(MSM) account for a disproportionate number of
HIV diagnoses in BC [32], they accounted for only a
small percentage of those interviewed. Interviewing a
higher number of people from these groups may have
generated other insights regarding the HIV nondisclosure legal framework [10]. The range of perspectives presented by the data may have been limited
by the number of participants (n = 60) that were invited to be part of the study. The study was designed
to include 60 participants as it was believed this sample size would generate sufficient data and permit a
diverse range of participants to be included in the
study sample. However, the authors recognize that
there are multiple perspectives on what constitutes
data ‘saturation’ and that 60 participants may not
have accounted fully for the variations at the intersections of ethno-racial identity, gender, class, sexual
identity and so forth. Finally, future research in this
area should include ‘natural experiments’ focused on
the shifting frameworks in this area, including research involving people living with and without HIV
and who live in regions affected by the federal government’s new prosecutorial guidelines.
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Conclusions
Understandings around HIV criminalization among participants in this study were significantly shaped by misguided understandings of how HIV is transmitted in the
post-antiretroviral era, ongoing stigma towards people
living with HIV, and personal experiences of contracting
the disease or anecdotal ‘evidence’. While recent changes
to federal prosecutorial guidelines surrounding the legal
framework in Canada presents promising opportunities
to address HIV stigma and the negative effects of criminalizing HIV non-disclosure, further reforms across the
country’s judicial systems are needed to address the
long-lasting effects on the underlying cultural and social
conditions that cultivate discriminatory understandings
of HIV risk and people living with HIV.
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